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STATE OF W SCONSI N : I N SUPREME COURT

FILED

Jun 20, 1997

Cty of West Allis, Village of G eendale,
Village of Bayside, and Gty of QGak Creek,

Petitioners,

Marilyn L. Graves
V. Clerk of Supreme Court
Madison, WI

Honorabl e Patrick T. Sheedy, Chief Judge,
First Judicial D strict,

Respondent .

ORI G NAL ACTION for declaratory judgnent. Rights Decl ared.

M1 WLLIAM A, BABLI TCH, J. In this original action, the
Cities of West Allis and Gak Creek, and the Villages of G eendal e
and Bayside (West Allis) ask this court to determ ne whether the
Honorabl e Patrick T. Sheedy, Chief Judge, First Judicial D strict
of M I waukee County, exceeded statutory authority when he issued
Directive 96-14 (the Directive). The Directive provides that
when a nunicipal court case is transferred because of a
substitution of judge, the case is prosecuted by, and fines and
forfeitures which result from the action stay wth, the
muni ci pality in which the new judge sits. Judge Sheedy contends
that he issued the Directive pursuant to the exercise of his
admnistrative duties and powers as stated in SCR 70.20 and SCR
70.19(3), and under the authority of Ws. Stat. 8§ 800.05(3)(1995-

96). While we commend Judge Sheedy’s continuing efforts to
1
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responsi bly adm nister his duties, we conclude that the Directive
exceeds his statutory authority. Accordingly, we declare the
Directive invalid.

12 The undi sputed facts are as foll ows: On May 3, 1996,

Judge Sheedy issued Directive 96-14 which provides:

| T IS HEREBY ORDERED t hat, effective May 3, 1996, when
a case IS transferred on a
substitution/disqualification, the receiving court
treats the case as if it had originated there and the
sending court has nothing nore to do with it. The
forfeiture and court costs stay with the receiving
court and its prosecutor prosecutes.

13 In July of 1996, West Allis commenced an action in

M | waukee County Circuit Court challenging this directive. Judge

Lee Wells accepted jurisdiction of the case, but urged West Allis

to seek relief in this court. In February of 1997, we granted
West Allis’ petition for |eave to commence an original action.

14 At the threshold, Judge Sheedy contends that West Allis

cannot challenge the D rective. Relying wupon this court’s

opinion in Marshfield v. Canmeron, 24 Ws. 2d 56, 127 N.W2d 809

(1964), Judge Sheedy argues that it is the well-established |aw
of Wsconsin that “’[municipal corporations, being creatures of
the state, are not permtted to censor or supervise the
activities of their creator.’” Respondent’s brief at 23 (quoting
Marshfield, 24 Ws. 2d at 63. Judge Sheedy incorrectly applies
Marshfield to this case. Wile Judge Sheedy correctly states the
general rule of state immunity, there is a critical exception to

that rul e:

A general exception to the rule of state immunity for
agencies or arnms of the state, however, is that courts
may entertain suits to enjoin state officers and state
agencies from acting beyond their constitutional or
jurisdictional authority. These suits are permtted
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because they are suits against individuals acting in
excess of their authority.

Kenosha v. State, 35 Ws. 2d 317, 323-24, 151 N.W2d 36

(1967)(citation omtted). |If Judge Sheedy acted in excess of his
statutory authority, then his action was not an act of the state
because the state had not granted him the authority to so act.

See Berlowtz v. Roach, 252 Ws. 61, 65, 30 N.W2d 256 (1947).

15 West Allis’ challenge falls within this exception.
West Allis is not arguing that the statute upon which Judge
Sheedy based the Directive is unconstitutional. Rather, West
Allis argues that the statute does not authorize the issuance of
the Directive and, t her ef ore, Judge Sheedy exceeded his
statutorily granted authority when he issued the Directive. This
it may chall enge.

16 Concluding that Wst Allis has standing to raise the
issue, we turn our attention to whether Judge Sheedy had the
authority to issue Directive 96-14. More specifically, we
consi der whether, by directing that “the forfeiture and court
costs stay wth the receiving court and its prosecutor

prosecutes,” Judge Sheedy exceeded the authority granted to him
by the legislature and by this court.

17 The issue requires us to interpret a Suprenme Court Rul e
and a statute to determ ne whether they confer the authority to
issue the Directive on the Chief Judge. Rule interpretation and
statutory interpretation present questions of law which this

court reviews de novo. Jadair Inc. v. United States Fire Ins

Co., 209 Ws. 2d 187, 562 N W2d 401, 404 (1997). The goal of
rule interpretation, like that of statutory interpretation is to

give effect to the intent of the enacting body.
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18 Judge Sheedy contends that the |egislature conferred
the power to issue the Directive on the court by Ws. Stat.
8§ 800.05(3), and this court accorded the duty and the authority
to adm nister the provisions of the statute to the chief judge in
SCR 70.20 and SCR 70.19(3). He finds further support for the
Directive in the Minicipal Judges Manual .

19 The issue is whether Judge Sheedy exceeded his
statutory authority by issuing the Directive.

10 Judge Sheedy was acting pursuant to his admnistrative
powers as chief judge pursuant to SCR 70.19(3) and SCR 70. 20.
Al though there are significant differences between adm nistrative
agencies and the chief judge, in this case, the rules governing
adm ni strative agency rul emaking are hel pful. The general rule
is that an adm nistrative agency has only those powers as are
expressly conferred upon it or which may be fairly inplied from
the statutes under which it operates, and as a consequence, it
cannot pronulgate any rule which is not expressly or inpliedy

authorized by the legislature. Brown County, 103 Ws. 2d at 48.

11 Suprene Court Rule 70.19 states that one of the chief
judge’s duties is the establishnment of *“a system for the
equitable distribution and allocation of categories of cases and
case loads within the district, subject to the approval of the
suprenme court.” Suprene Court Rule 70.20 provides the chief

judge with the authority to carry out this duty:

The chief judge shall exercise within the judicial
admnistrative district the full admnistrative power
of the judicial branch of governnent subject to the
adm nistrative control of the suprenme court. The chief
judge may order that his or her directives, policies
and rules be carried out.
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SCR 70.20. This rule gives the chief judge broad adm nistrative
power s. Thus, if Ws. Stat. § 800.05(3) authorizes the
Directive, Judge Sheedy acted within the authority granted to
him as chief judge, by this court.
112 Wsconsin Statute 8§ 800.05(3) authorizes the court to
transfer a case fromone nunicipality to another when a case is

reassigned to a different judge. Section § 800.05(3) provides:

800. 05 Substitution of nunicipal judge.

(3) In municipal court, upon receipt of the
witten request, the original judge shall have no
further jurisdiction in the case except as provided in
sub. (1) and except to determine if the request was
made tinely and in proper form If no determnation is
made within 7 days, the court shall refer the natter to
the chief judge for the determ nation and reassi gnnment

of the action as necessary. If the request 1is
determ ned to be proper, the case shall be transferred
as provided in s. 751.03(2). Upon transfer, the

muni ci pal judge shall transmt to the appropriate court
all the papers in the action and the action shall
proceed as if it had been comenced in that court.

Ws. Stat. 8§ 800.05(3)(enphasis added).

13 Judge Sheedy contends that Ws. Stat. § 800.05(3)
authorizes the Directive. Specifically, he relies on the | ast
sentence in 8 800.05(3). He reasons that if the transferred case
had been comrenced in the receiving court, the case would have
been commenced by the municipality which serves the receiving
court. He further explains that the receiving municipality would
act through its nunicipal attorney, and that any fines or
forfeitures resulting from judgnment would go into the coffers of

the receiving municipality.
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114 Wiile Judge Sheedy’'s interpretation of Ws. Stat.
8§ 800.05(3) may fairly be drawn fromthe statute, we conclude it
was not the legislature’s intent to so provide.

15 To interpret Ws. Stat. 8 800.05 in the manner in which
Judge Sheedy suggests would be to deny nmunicipalities
participation in their owmn |lawsuits - lawsuits that interpret and
enforce their own or di nances. Under Judge Sheedy’ s
interpretation, whenever a judge is substituted in a case, the
muni ci pality that comrenced the action, though remaining a party
in the action, wuld, in effect, be appointed an attorney - the
prosecuting attorney of the nmunicipality in which the substitute
judge sits. This would occur despite the nunicipality's ability
to choose and pay for its own attorney. Furthernore, fines and
forfeitures resulting from the violation of the party
muni ci pality’s ordinances would go into the coffers of the
muni ci pality in which the substitute judge sits - not into the
coffers of the nunicipality where the violation occurred.

16 In sum the interpretation Judge Sheedy asks us to give
to Ws. Stat. 8§ 800.05(3) would not allow the party nmunicipality
to choose its own attorney for the prosecution of its ordi nances,
and if those ordinances were found to have been viol ated, would
not allow the party municipality to retain the fines and
forfeitures resulting from the violations. This cannot be the
result intended by the |I|egislature. If the legislature had
intended 8 800.05(3) to deprive a party nmunicipality of its own
attorney, to allow another nmunicipality to prosecute an ordi nance
which it may or may not have an interest in prosecuting, and to
deprive a party nunicipality of the revenues derived from

ordi nance violations occurring in the nmunicipality, it would have
6
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clearly stated such an intent. It did not. These are not
insignificant effects. Therefore, we conclude that § 800.05(3)
does not authorize the Directive.' Accordingly, we declare that
the Directive was issued without authority.

By the Court.—Ri ghts decl ar ed.

! Because Ws. Stat. § 800.05(3) does not authorize the
Directive, it is of no consequence that the Muinicipal Judges
Manual suggests the procedures required by the Directive.
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